Ethics and Open
Government

Fostering Accountability:
Transparency and

Fair Governmental
Processes



Presenter
Presentation Notes

Welcome to Section 3 of the City’s Ethics and Open Government Training.  

This section of the course covers key areas of City and state open government laws that signal respect for the public and their rights, and that help foster government accountability.

Accessible government is vital to equipping and engaging an informed public.  By assuring transparency in decision-making and open and fair governmental processes, confidence and trust in government can be reinforced and restored.




Transparency and Fair Processes:

The Ralph M. Brown Act
The California Public Records Act

Contracting Procedures


Presenter
Presentation Notes

This section will cover the Ralph M. Brown Act, which governs open meeting requirements for local government agencies in California; the California Public Records Act; and various provisions regarding fairness and accountability in City contracting.

As each of these areas is discussed in more detail, questions may arise about circumstances you may be facing that are not covered in this summary. When they do, remember that the City Attorney’s Office is available for additional guidance and advice.




Courtesy of www.brownact.org

The Ralph M. Brown Act

Former Speaker of the

California Assembly

Ralph M. Brown

= “Local legislative agencies in this

State exist to aid in the conduct of
the people’s business. It is the
Intent of the law that their actions
be taken openly and that their
deliberations be conducted openly.”
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Presentation Notes

The Ralph M. Brown Act, also known as California’s Open Meeting Law, is important to ensure transparency in the meetings of California’s legislative bodies. Even if you do not serve on a legislative body, knowing these rules and regulations is important. They are relevant to those individuals who serve on the legislative body tied to your agency (such as your commission or board) and also protect your rights as a member of the public. 

The Brown Act states: “Local legislative agencies in this State exist to aid in the conduct of the people’s business. It is the intent of the law that their actions be taken openly and that their deliberations be conducted openly.” 



TThe Brown Act

Legislative bodies must:
Have meetings, deliberations, and votes in
public
Give notice of business they will address
(agendas)
Allow the public to directly address them
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The Brown Act requires that all local legislative bodies must:
Hold public meetings
Discuss, deliberate & vote during public meeting
Give notice to public of business to be addressed
Allow members of public to directly address the legislative body



Bodies Subject to the Brown Act
Local Legislative Bodies such as the City Council, Boards and
Commissions, and Neighborhood Council Governing Boards

Any commission, committee, or board (and some nonprofits)
created by a formal act of another Brown Act body

Standing committee that has continuing subject matter jurisdiction,
or a meeting schedule fixed by formal action

Aavisory committees composed solely of members of the legisiative
body less than a quorum are not subject these requirements
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Most government bodies are subject to the Brown Act. Even some private corporations, if they are created by a legislative body are subject to the Brown Act. These include:

Local Legislative Bodies such as the City Council, Boards and Commissions, and Neighborhood Council Governing Boards
Any commission, committee, or board, whether permanent or temporary, decision-making or advisory, created by a formal act of another Brown Act body
Standing committee that has continuing subject matter jurisdiction, or a meeting schedule fixed by formal action 

Also, advisory committees composed solely of members of the legislative body but less than a quorum of the body are not subject to the Brown Act, unless they are a standing committee that have continuing subject matter jurisdiction, or a meeting schedule fixed by formal action of the body.



Broad Definition of “Meeting”

Any gathering of a majority of the members of a

legislative body to hear, deliberate, or take

action on an iIssue, including any use of:
¢t A

- direct communication
- personal intermediaries

- technological devices
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There are some definitions that are important to understand when discussing the Brown Act.

"Meeting" includes any gathering of a majority of the members of a legislative body to hear, discuss, or deliberate upon any item which is within its subject matter jurisdiction.  A meeting includes any use of direct communication, personal intermediaries, or technological devices which are employed by a majority of the members of the legislative body to develop a collective concurrence on action to be taken by members of the legislative body.




Avoid the Serial Meeting

Chain: If board member A
contacts board member B, and
B contacts board member C,
and C contacts board member
D, and so on, until a majority of
the guorum has been involved

Hub and spoke: A board
member contacts at least a
majority of the quorum of the
members

Note that an exception exists allowing City staff to have separate
communications outside of a meeting with the board members to answer
guestions or provide information if the staff does not communicate to
board members the comments of the other members of the board.
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There are two types of “serial” meetings that can violate the Brown Act.  A serial meeting is when the legislative body comes to some kind of consensus through a series of communications outside the confines of a regular meeting. 

A serial meeting using a chain of communications, for example if member A contacts member B, and B contacts member C, and C contacts member D, and so on, until a quorum has been involved may result in a violation of the Brown Act.

A serial meeting can also occur by what is called the “hub and spoke.” Hub and spoke meetings occur when an intermediary, such as a staff member, contacts at least a quorum of the members and this communication aids in the development of  a collective concurrence on action to be taken by the legislative body.



Meeting Exceptions

Individual contacts or conversations that are
not “serial” In nature

IT no business Is discussed, a majority of the
members of the body may attend:

A soclal or ceremonial occasion

A conference If open to the public

An open and publicized meeting of another
organization

A meeting of another public body
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Not every conversation between members of a legislative body constitutes a meeting. For instance, individual contacts or conversations that are not “serial” in nature are not considered meetings. Additionally, if no discussion regarding business of a specific nature that is within the subject matter jurisdiction of the agency takes place, a majority of the members of the body may attend a social or ceremonial occasion, a conference if open to the public, an open and publicized meeting of another organization, or a meeting of another public body and may communicate without complying with the Brown Act.


The Brown Act

Types of Meetings

“Regular meetings:™ must be held at the time
and place set by ordinance, resolution, or bylaws
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There are three types of meetings covered by the Brown Act, regular, special, and emergency. Regular meetings of the legislative body, excluding advisory committees and standing committees, must be held at the time and place set by ordinance, resolution, or bylaws. 
The presiding officer or a majority of the legislative body may call a special meeting at any time.  
Written notice must be delivered to each member of the legislative body (unless waived in writing by that member) and to each local newspaper of general circulation, and radio or television station which has requested such notice in writing at least 24-hours before the time of the meeting.
Only the business set forth in the notice may be considered at the meeting.	
There are two kinds of emergencies that can trigger an emergency meeting. Either the legislative body determines a work stoppage, crippling disaster, or other activity severely impairs public health or safety or they determine that a “dire” emergency exists, such as mass destruction, terrorist act, or threatened terrorist activity that poses immediate and significant peril.
The special meeting provisions apply to emergency meetings, except for the 24-hour notice.  
News media must be notified by telephone at least one (1) hour in advance of an emergency meeting, and all telephone numbers provided must be tried.  If phones are not working, the notice requirements are deemed waived, but the news media must be notified as soon as possible of the meeting and any action taken at the meeting. 
A closed session is permitted during an emergency meeting if an exception applies and if agreed to by 2/3 vote of the members present (or all members if less than 2/3 present).
The minutes of the meeting, a list of the persons notified or attempted to be notified, a copy of any roll call vote, and any action taken at the meeting must be posted in a public place for a minimum of ten days as soon after the meeting as possible.



Agenda Reqguirements

Regular Meetings:
Written agenda
/2 hours notice
Physically posted and ENS (BONC

policy)
Must contain:

e Time and location

 Brief description of each item to
be transacted or discussed

* Where to obtain agenda
materials
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The Brown Act requires that a written agenda must be prepared for each regular or adjourned regular meeting of each legislative body.  

The agenda must be posted at least 72 hours in advance, or 24 hours if it’s a special meeting. 

Each item of business to be "transacted or discussed," including items to be discussed in closed session, must be the subject of a "brief general description" which generally need not exceed 20 words. The description should provide enough information so that a member of the public can decide whether to attend the meeting. 




Agenda Reqguirements
Regular Meeting - Agenda Must Also Contain:

= Opportunity for public comment on each agenda item and
general public comment on matters within the subject matter
jurisdiction of the board

= Information for requesting disability-related modifications or
accommodations.

= * City Lobbying Language
Special Meeting — Differences
24 Hours written notice
Delivered to members of the body and the news media.

= General public comment not required if not listed on the
agenda
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The Brown Act requires that a written agenda must be prepared for each regular or adjourned regular meeting of each legislative body.  

The agenda must be posted at least 72 hours in advance, or 24 hours if it’s a special meeting. 

Each item of business to be "transacted or discussed," including items to be discussed in closed session, must be the subject of a "brief general description" which generally need not exceed 20 words. The description should provide enough information so that a member of the public can decide whether to attend the meeting. 




Non-Agenda Items

Action or discussion on any item not appearing on the
posted agenda Is generally prohibited

Members may briefly respond to statements made or
guestions posed by the public. Members may:

- ask a question for clarification

- make a brief announcement

- make a brief report on activities

- provide a reference for factual information

- request staff to report back in a subsequent meeting

- may take action or direct staff to place a matter on a future
agenda


Presenter
Presentation Notes
Action or discussion on any item not appearing on the posted agenda is generally prohibited except that members may briefly respond to statements made or questions posed by the public.

Members of the body may:
ask a question for clarification
make a brief announcement
make a brief report on activities
provide a reference to staff or other sources for factual information
request staff to report back to the legislative body in a subsequent meeting
may take action or direct staff to place a matter of business on a future agenda



Action Taken

Votes and recusals of members must
be announced at the meeting and
reflected in the meeting minutes.
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Public participation is a cornerstone of democracy, and the Brown Act seeks to preserve that right. 

A regular meeting agenda must allow an opportunity for members of the public to speak on any item of interest, so long as the item is within the subject matter jurisdiction of the legislative body.  The public must be allowed to speak on a specific item of business before or during the legislative body’s consideration of it. The legislative body may adopt reasonable regulations, including time limits, on public comments.

Additionally, the Brown Act prohibits secret balloting of any kind, whether preliminary or final, during proceedings. 



Public Participation & Rights

= Must allow an opportunity for members
of the public to speak If the item Is within
the subject matter jurisdiction of the
legislative body before or during the
legislative body’s consideration of an
ISsue

= The legislative body may adopt
reasonable regulations, including time
limits, on public comments

= Action by secret ballot Is prohibited
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Public participation is a cornerstone of democracy, and the Brown Act seeks to preserve that right. 

A regular meeting agenda must allow an opportunity for members of the public to speak on any item of interest, so long as the item is within the subject matter jurisdiction of the legislative body.  The public must be allowed to speak on a specific item of business before or during the legislative body’s consideration of it. The legislative body may adopt reasonable regulations, including time limits, on public comments.

Additionally, the Brown Act prohibits secret balloting of any kind, whether preliminary or final, during proceedings. 



Virtual Meetings Allowed
Due to COVID-19 Emergency

Governor’'s Executive Order (N-29-20), issued on March 17,
2020, temporarily suspends certain reguirements in the
Brown Act during the emergency.

If following certain requirements, Neighborhood Councils
may conduct meetings entirely telephonically or
electronically, without having any physical location available
to the public.
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The Brown Act requires that all local legislative bodies must:
Hold public meetings
Discuss, deliberate & vote during public meeting
Give notice to public of business to be addressed
Allow members of public to directly address the legislative body



=
Virtual Meetings Allowed Due to COVID-19 Emergency

Under the Governor’s Executive Order:

Board members may participate telephonically or electronically
without noticing their remote locations or making the locations open
to the public (members may “phone from home”)

All board members can participate remotely from any location. No
board member needs to be physically present at a noticed, physical
location.

A quorum of board members no longer need to participate from
within the physical jurisdictional limits of the body.
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The Brown Act requires that all local legislative bodies must:
Hold public meetings
Discuss, deliberate & vote during public meeting
Give notice to public of business to be addressed
Allow members of public to directly address the legislative body



=
Virtual Meetings Allowed Due to COVID-19 Emergency

The remote meeting system (ex.) Zoom must:

Allow for the public to observe the entire meeting
telephonically or otherwise electronically. “Observe” can be
accomplished by allowing the public to “hear” if the meeting
IS conducted entirely telephonically.

Allow for the public to give public comment.

Must “Implement a procedure for receiving and swiftly
resolving requests for reasonable modification or
accommodation from individuals with disabilities” per the
ADA.
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The Brown Act requires that all local legislative bodies must:
Hold public meetings
Discuss, deliberate & vote during public meeting
Give notice to public of business to be addressed
Allow members of public to directly address the legislative body



Virtual Meetings Allowed Due to COVID-19 Emergency

For a virtual meeting, the agenda must:

Indicate how a member of the public may observe the meeting
and offer public comment (i.e., call-in number, access codes,
Instructions on how to participate in the meeting).

Advertise the procedure for requesting reasonable modification
or accommodation from individuals with disabilities, consistent

with the ADA.

All other usual agenda posting requirements apply.
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The Brown Act requires that all local legislative bodies must:
Hold public meetings
Discuss, deliberate & vote during public meeting
Give notice to public of business to be addressed
Allow members of public to directly address the legislative body



Attending & Recording Meetings

» Public cannot be required to registér their
names, provide other information, complete
a questionnaire to attend aJmeeting

s MembefS of the publ|
E proceedings if it does

gen r, orw
disabled

s ‘No payment or purchase required to attend

§ |
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In accordance with the Brown Act, members of the public cannot be required to register their names, provide other information, complete a questionnaire, or otherwise “fulfill any condition precedent” to attend a meeting.

The public is allowed to use audio or video tape recorders or still or motion picture cameras at an open meeting, absent a reasonable finding by the legislative body that such recording, if continued, would persistently disrupt the proceedings due to noise, illumination, or obstruction of view.

Additionally, no meeting or other function can be held in a facility which is inaccessible to the disabled or that prohibits attendance based on race, religious creed, color, national origin, ancestry or sex. 

Finally, no payment or purchase may be required to attend. 



he Brown ACt " Public Conduct

= EXxpressions of support or
opposition constitute protected
speech

= Body cannot prohibit public criticism
of policies, procedures, programs,
or services

. = Body may recess meetings if
I8 persons willfully interrupt
proceedings

BB « If room is cleared, members of the

| media must be allowed to continue
to attend the meeting, unless part
of the disturbance
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The Brown Act does set forth some guidelines for the public’s conduct during meetings.

Expressions of support or opposition to matters before the agency (provided they are not overly disruptive) constitute protected speech.
The legislative body cannot prohibit public criticism of policies, procedures, programs, or services. However, the legislative body may remove persons who willfully interrupt proceedings. 

If the room is cleared, members of the media who have not participated in the disturbance must be allowed to continue to attend the meeting


Meeting Records
Public has the right to review agendas

and other writings distributed to the
legislative body

Writings must be made public:

- Prior to the meeting: at the time
the members receive the materials

- Distributed at the meeting: at the
meeting If prepared by the agency

- After the meeting: If prepared by
an outside person
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The public has the right to review agendas and other writings distributed to a majority of the legislative body (except for privileged documents).  A fee or deposit may be charged for a copy of a public record.

Writings must be made public:

if distributed prior to the meeting, at the time the members receive the materials, or

if distributed at the meeting if prepared by the agency or a member of its legislative body or after the meeting if prepared by some other person.



Meeting Records

Any tape or film record of a public meeting
made by the agency Is subject to inspection
under the Public Records Act

Any Inspection of a video or tape recording IS
to be made possible without charge by the
local agency

Members of public may request agenda
packets on annual basis

Alternate format to persons with a disability if
reguested
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Any tape or film record of a public meeting made by or at the direction of the local agency is subject to inspection under the Public Records Act and must be made available to inspect at the agency at no charge, however, it may be erased or destroyed 30 days after the taping or recording.  
Additionally, members of the public may request agenda packets on annual basis. An alternate format of the materials must be made available to persons with a disability if requested. 



Brown Act Violations & Penalties

s Past Brown Act violations:
= Request to cure required
= Body has 30 days to correct action
= Civil action can be filed if it does not

s Future Brown Act violations:
= Cease and desist demand required
= Body has 30 days to commit and comply
= Civil action can be filed if it does not

= Penalties:
= Invalidation of body’s action

= Costs and attorney’s fees
= Criminal charges



The California Public Records Act (CPRA)

- Basic law that governs access to
public records

- Requires the government to
produce records to members of
the public

- Purpose: to permit the public to
understand how government
conducts the people’s business
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Another important law that works to ensure transparency in government is the California Public Records Act, or CPRA. Unlike the Brown Act, this law applies directly to agencies, as well as legislative bodies. 

The CPRA is the basic law that governs access to public records. It requires the government to produce records, upon request, to members of the public. 

The purpose of the CPRA is to permit the public to understand how government conducts the people’s business.




What are public records?

= "Public records:" includes any writing
containing information relating to the
conduct of the public's business prepared,
owned, used, or retained by any state or
local agency

= “Writing:” any handwriting, typing, printing,
copy, fax, e-mail or any other tangible
recording, communication, or depiction.
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"Public records" is a broad term that includes any writing containing information relating to the conduct of the public's business prepared, owned, used, or retained by any state or local agency regardless of physical form or characteristics.  

"Writing" in this case means any handwriting, typewriting, printing, Photostatting, photographing, photocopying, transmitting by electronic mail or facsimile, and every other means of recording upon any tangible thing any form of communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless of the manner in which the record has been stored. 



Records Request Process

Any member of the public may reguest

Public may inspect or copy identifiable
public records during agency’s normal
hours without notice

Can submit request orally or in writing

Permitted to describe records by
content
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Any member of the public can make a public records request. This includes individuals or business entities, attorneys and litigants.  Reporters and members of the news media do not have any greater rights than the public in these instances. Government officials cannot request records in their official capacity. However, elected officials can make requests. 

A member of the public may inspect or copy any identifiable public records. They can submit this request orally or in writing and do not need to reference the Public Records Act. The agency can ask but not require that the request be made in writing. 

If the member of the public does not know the specific document they are seeking, they can describe it by content. The agency is then required to help them shape their request so that they can receive all relevant records. 




ODbligations to Assist Reguestors

Help identify records responsive to the request or to the
purpose of the request

Describe the format of electronic records or physical location
of hard copy records

Provide suggestions for overcoming any basis for denying the
request
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City departments are obligated to be as accommodating as possible when handling a public records request. 

When responding to a request, the department must help identify records responsive to the request or to the purpose of the request if it is stated. 

Additionally, the department must describe the information technology and physical location in which the records exist.

Finally, you should provide suggestions for overcoming any obstacles that could lead to denying the request. 



Obligations to Respond

Each Neighborhood Council is custodian of
Its own records

Responses are sent by the Neighborhood
Council in writing

Make records available or specify when they
will be available

Specify exemptions

Contact NEA and City Attorney for advice
and possible redactions
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In responding to requests, each Council is the custodian of its own records and must send their own responses. The response must appear in writing and specify any exemptions that limited disclosure of the requested record.  The response must either make the records available, or specify when they will be available for the requestor to review.

If there are applicable exemptions, they must be identified in the response. State law provides limited exceptions for certain types of records or information.  In some cases, a record must be disclosed, but certain information is redacted or withheld. The role of the City Attorney’s office is to provide advice and review documents for available exemptions. 



Request Response Time

Public can inspect public records during an agency’s
normal hours without notice

10 Days to Respond:

Records not readily available or need to be reviewed for possible
exemptions

14 Day Extension ( “Unusual Circumstances Extension’):

May be available; contact your City Attorney
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The public can inspect public records during an agency’s normal hours without notice. 

If the records are not readily available or need to be reviewed for possible exemptions, then the agency has up to 10 calendar days to respond. 

An “Unusual Circumstances” extension of 14 days is provided if the records present certain challenges. These circumstances include:

Searching for and collecting records from field facilities or separate offices 
Searching for, collecting and examining voluminous amount of separate and distinct records 
Consulting with another agency having a substantial interest in the determination of the request
Compiling data, writing programs or constructing a report to extract computer data

Computer software developed by the government is exempt from disclosure. 







. Copies (up to 8%2 x 14): $.10 per
page

For oversize coples, photos, or
videos: actual cost of the duplication

Not be charged any research fees

- Exception: electronic records that
require extra work
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If the requestor chooses to have copies of the information made, some charges do apply. For copies up to eight and a half by fourteen, copy charges 10 cents per page. For oversize copies, photos, or videos, the requestor will be charged the actual cost of the duplication. 

Requestors will not be charged any research fees. The exception is in the case of electronic records that require extra work. 

If requested record is in electronic form, the agency must make the information available in any electronic format that contains the information. 



alifornia Public Records Act

= Injunctive Relief
= Declaratory Relief
m Attorney’s Fees

= Turn Over Records
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Penalties exist for violating the Public Records Act. 

They can include injunctive and declaratory relief, paying attorney’s fees, and being forced to turn over records. 


Transparency in Contracting
Competitive Bidding and Procedural Safeguards

Rationale

The purpose of the City’s competitive bidding
rules and procedural safeguards in letting public
contracts Is to guard against favoritism,
Improvidence, fraud and corruption; to prevent
the waste of public funds; and to obtain the
best economic result for the public.
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Some of the most fundamental provisions of law that seek to uphold government accountability and fair processes are the competitive bidding and procedural safeguards that apply to the City’s contracting process.

The City Charter and Administrative Code contain detailed rules regarding contracts, which are briefly summarized in this slide.  

A complete listing of contracting requirements can be found in Charter Sections 370-372 and Los Angeles Administrative Code Sections 10.1, and following. 


Competitive Bidding

Contracts subject to competitive bidding
requirements

Contracts awarded to the lowest
responsive and responsible bidder

Certain contracts exempt from
competitive bidding requirements

Even when not required, competitive
proposals or bids shall be obtained if
possible
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Generally, City contracts are subject to competitive bidding requirements or must be awarded based on competitive proposals.

City contracts subject to competitive bidding requirements are awarded to the lowest responsive and responsible bidder furnishing satisfactory security for performance. 

City contracts subject to competitive proposals are awarded following the review and evaluation of competitive proposals submitted by prospective contractors.  

Examples of exceptions to competitive bidding rules include: contracts for repairs, alterations, work or improvements declared to be of urgent necessity for the preservation of life, health or property; and certain contracts with other government agencies.

Even where competitive bidding is not required for a City contract, competitive proposals or bids shall be obtained if possible. 



Procedural Safeqguards

City contracts over $5,000 must be in
writing and approved by the City
Attorney as to form

Certain contracts must be aufh T
by the Council _

City contracts are signed .on-behalf of
the City by the City Clerk’s Office.
Your NC must work with the City
Clerk’s Office in order to contract.

City not bound by a contract unless it
complies with procedural safeguards
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As noted a moment ago, certain procedural safeguards also exist to ensure appropriate oversight of City contracts.

City contracts over $1,000 must be in writing and must be approved by the City Attorney as to form. 

Certain contracts must be authorized by the Council.  Generally, the types of contracts requiring Council approval include contracts over a certain dollar threshold and contracts of three or more years in duration.

City contracts are signed on behalf of the City by the Mayor, board, or the officer/employee authorized to enter into the contract. For contracts which are authorized by the Council by the person designated by the Council.

The City is not bound by a contract unless it complies with these procedural safeguards.



Online Resources

= Los Angeles City Attorney:
nttp://AWWWw.lacity.org/atty

= Fair Political Practices Commission:
nttp://\WWWwW.fppc.ca.qov.

= Department of Neighborhood Empowerment:

https://empowerla.org/
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These websites connect you to the various State and City bodies charged with advising upon and enforcing ethics and open government laws. 

These websites have links to the texts of the full laws discussed throughout this training, as well as a number of other useful resources, updated information, and contact information. 

http:///
http://www.lacity.org/atty
http://ethics.lacity.org/
http://www.fppc.ca.gov/
https://empowerla.org/

Thank you for your
participation.

Neighborhood Council Advice Division
Phone Number: (213) 978-8132
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